A litigator and sometime mediator focuses on the
mediation in which one or more participants say,
“We’re just too far apart,” or “This is a case that
just has to be tried.” He says it is wrong to give
up. That is when the real work of the mediator
begins and he offers guidance on that process.

A DDRESSING THE R EAL BARRIERS TO S ETTLEMENT

The KEY to Effective Mediation
of Business Disputes

T

he parties to a business litigation have been
engaged in mediation for two days. There is
a lot at stake and the issues are complicated.
Progress has been slow and the parties are
not even close to an agreement. After the
initial presentations by counsel in a joint session, the mediator
held repeated breakout sessions with each side (private caucuses)
in which he discussed with each party both the potential weaknesses in its case and the strengths in the opponent’s case. However, the parties have barely moved off of their initial positions.
At the end of the second full day of mediation, the mediator
brought the parties back together in a joint session. Unexpectedly,
counsel for the plaintiff says to the mediator, “I think we’re just
too far apart.” Defense counsel concurs. “This is a case that just
has to be tried,” he says. The mediator reluctantly agrees, ends
the mediation, and wishes everyone well at trial.
Although settlement was the one thing that the parties agreed
that they desired, and that desire was their reason for engaging a
mediator, the mediation ended without achieving that goal.
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MEDIATION
How often have mediators heard someone say something like, “We’re too far apart; this case needs to be tried.”
Too many to count no doubt. But are the parties really so
far apart that the case has to be tried? Or is this just linguistic shorthand for: “We have been unable to figure out what
issues are preventing us from reaching a settlement agreement (or “We think we know what the impediments are,
but we can’t figure out how to address them,) and we’re
ready to give up trying to learn the answer.” In my view,
which is that of a trial lawyer and a sometime mediator, a
mediator should never terminate a mediation because one
or both parties (or counsel) say they are far apart, or because they have an acrimonious relationship and are combative about their
differences. It is often still possible to
reach a full or partial agreement
despite being in a state of adversarial
loggerheads that initially appears intractable and hopeless.
The question the mediator must
immediately address is why the parties
believe that they are “too far apart?”
Until the mediator can answer this
question, his or her job is not done.
Once the impediments to reaching an
agreement are identified, the mediator
can try to devise effective ways to address them.

Several years ago, I represented a small regional paperrecycling company in litigation against a large national
waste disposal corporation. The latter company had contracted to deliver to the recycler all of its source-separated
paper within a certain regional area. After discovery was
conducted, and while the defendant’s motion for summary
judgment was pending, the parties agreed to engage in
mediation. My client believed that it had overwhelming
evidence that the defendant had repeatedly breached the
recycling agreement, as well as strong evidence of damages
amounting to more than $20 million. The defendant virtually conceded that it had committed numerous breaches
of the recycling agreement. However,
it made no specific offer during the
mediation. There was no indication
during the mediation of why it did not
do so. The mediation ended and the
case ultimately went to trial. During
the trial, the defendant offered only
$2.5 million. My client was unwilling
to accept it. The trial resulted in a verdict for the plaintiff in an amount over
$20 million, including pre-judgment
interest.
Why did mediation fail to achieve a
settlement? Could nothing have been
done to identify and address the impediments? Was a trial the best way to
resolve this dispute?
The result represented a defeat for
the defendant and a victory for the
plaintiff. But it would be a mistake to suppose that victory
was achieved without real costs to the plaintiff. We spent
a great deal of time preparing numerous witnesses to testify. My client also incurred large expenses for expert witness reports and testimony on various elements of its
claim for damages, and it bore a substantial risk that these
costs would be incurred in vain, since the defendant
asserted counterclaims that went to the jury on evidence
that could have resulted in no net recovery at all for the
plaintiff. My client was extremely risk-adverse and could
not afford the expense of unsuccessful litigation. Because
of these circumstances, it probably would have accepted
in settlement far less than its ultimate recovery, although
significantly more than $2.5 million. But such a settlement was never offered. The defendant’s minimal offer
made it relatively easy for my client to elect to go to trial.
This mediation was a lost opportunity. A result satisfactory to the plaintiff and far less obnoxious to the defendant could have been reached in mediation without both
parties incurring the costs and risks of trial. But the parties could not even begin to move in the direction of a
settlement without the defendant making an offer in the
mediation. Perhaps the defendant acted as it did due to
mere stubbornness or hubris. But it also could have been
influenced by other factors, such as its assessment of the
plaintiff ’s principal witness. This witness had been

Where the impediments to settlement
are understood and
effectively addressed
by the mediator,
there ought to be
very few instances
where agreement
cannot be achieved.

The Problem with Mediation
The problem endemic to mediation
is that people resort to it mainly in cases that are difficult
to settle. Thus, when the parties to a business dispute
agree to mediate, the mediator can usually infer that: (1)
both parties wish to achieve a settlement (otherwise they
would not have retained a mediator) and (2) impediments
to settlement exist that the parties either do not fully
appreciate or have not been able to effectively address on
their own. Identifying these impediments and then
addressing them is the mediator’s principal function.
If the real impediments to agreement are not identified, they are unlikely to be effectively addressed, except
by fortunate happenstance, making the prospect of settlement unlikely.
Conversely, where the impediments to settlement are
understood and effectively addressed by the mediator,
there ought to be very few instances where agreement
cannot be achieved. The only exceptions should be:
(1) where the parties are mediating under compulsion
of, or pressure from, a court, or
(2) where at least one party has secretly determined
that it prefers to “roll the dice” by going to trial, accepting the delay and high cost of trial, as well as the risk of an
unacceptable result imposed by a jury or judge.
Here is an example of an agreed-upon mediation that
failed, possibly because the impediments to settlement
were not identified and addressed.
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extremely defensive and combative at his deposition.
Defense counsel may well have thought that the witness
would be extremely vulnerable at trial and that his vulnerability was not fully appreciated by the plaintiff ’s counsel.
The difficulty with his combativeness did not affect the
substance of his testimony and was curable. I believed that
the witness’s conduct could be addressed by careful preparation prior to trial. Another possible reason for the
defendant’s decision not to make an offer could have been
the fact that its decision makers had not been personally
involved in the underlying events and were probably relying upon their subordinates in forming their view of the
strengths and weaknesses of the defendant’s case. Subordinates who are involved in a dispute are often not
objective and have a strong motivation to justify their
actions. Whatever the circumstances that influenced the
decision makers and their counsel, they were obviously
not identified or effectively addressed during the course
of the mediation. A better result could, perhaps, have
been achieved in mediation if the mediator had focused
on identifying the impediments to settlement.
The issues that become impediments to a successful
mediation are extremely case-specific and vary greatly.
Frequently, the parties themselves either do not fully
understand or are unable or unwilling to articulate them
and they can be subtle and difficult to identify. Skill and
patience are required in order to shed light on them. Experienced litigators of business disputes acquire a sense of
the dynamics within business organizations and of the
motivations of both subordinates and decision makers,
both of which can be very helpful to the mediator.
Before turning to a discussion of some impediments to
settlement, I should mention that, in my view, it doesn’t
matter to business people whether the mediator is a practitioner of a particular school of mediation (i.e., facilitative, transformative and evaluative mediation). There is
more than a little controversy about mediators providing
the parties with an evaluation of the merits of particular
issues or the entire dispute. This controversy holds little
interest for business people because they are more interested in results than in philosophy or semantics. When
they hire a mediator, they may in fact want an evaluation
if that will help bring the dispute to an agreement that
will resolve it. Business people usually want to avoid the
expense, delay, uncertainty and lack of control that are
associated with trials. Viewed in this light, any mediation
technique, regardless of its label, is legitimate and should
be used if the mediator believes that it will advance the
object of mediation: achieving a settlement.
Next, this article discusses some common impediments
to settlement and suggests techniques to address them.
Differing Views of the Merits, the Legal Issues, or
the Evidence
The parties may have materially different evaluations
of the merits that become a formidable impediment to
settlement. This does not happen as often as might be
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assumed, but when it does, the mediator can usually identify the problem. The parties’ different evaluations of the
merits are usually made unmistakably clear in their premediation statements and opening statements, which
present the strengths of their cases in strong and partisan
terms. Different views of merits can be based on the resolution of one or more legal issues (i.e., how the law would
be applied to the facts), or to the evidence (i.e., what evidence exists or whose evidence is stronger), or both. The
mediator can confirm in the initial breakout session the
extent to which the parties’ divergent views are expressions of sincere belief (and not mere expressions of vigorous advocacy). If parties become fixed on their different
evaluations of the merits in subsequent breakout sessions,
the mediator will view this as an impediment to settlement and has a variety of available means to address it.
The most direct way the mediator can address different
views of the merits, whether based on the probable resolution of legal issues or the comparative strength of the evidence, is to provide one or both with a confidential evaluation of the merits of the case or a limited evaluation of particular issues. Which one is likely to be most effective
depends upon the range of disagreement. In any case, an
evaluation should be given to a party only if it has asked
for one or otherwise unmistakably indicated its receptiveness to receiving one. Giving an uninvited evaluation, particularly when unfavorable to the receiving party, is likely
to be seen as partisan and is likely to fatally compromise
the mediator’s effectiveness.
Even when an evaluation is expressly sought, its influence is likely to depend upon the parties’ perceptions of
the mediator’s experience, knowledge, ability, integrity
and impartiality. These perceptions are based on many
things, among them, whether the mediator: (1) has been
attentive to the parties’ interests and needs, (2) has shown
thoroughly familiarity with the parties’ pre-mediation
statements at the initial joint session, (3) has demonstrated
organizational and managerial ability with respect to the
conduct of the mediation, (4) has dealt effectively with difficult participants and other problems that arose during
the mediation, (5) has adhered to the ethical standards for
mediators, (6) has been candid about his or her style of
mediation and other aspects of the mediation, and (7) has
treated each party alike, with respect and cordiality.
The mediator’s evaluation of legal issues or how the
evidence is likely to play out at trial may not be invited, or
accepted by one or both parties and, in any case, it is not
always the most effective technique. One party may continue to think that the evidence it has to support its case is
convincing enough to persuade a jury that it is entitled to
win at trial. In this situation, a “summary jury trial” or
“mini trial” may motivate that party to view the evidence
in a different light. These ADR processes provide a reality
check concerning the likely outcome because they are
conducted either before a group of disinterested people
who are “jurors” (summary jury trial) or before the decision makers for the parties (mini-trial). The mini-trial can
3
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result in an immediate decision to reach a settlement if the
decision makers for either side or both are moved to
reassess their evaluation of the merits.
To use either process, the mediator will suggest
adjourning the mediation pending the conclusion of the
particular process thought to be most helpful in addressing the parties’ differing views. The parties will have to
agree on many parameters of the chosen process, including the length and scope of the presentations (which
should allow a fair presentation of both sides’ evidence),
and the kind of feedback that will be most useful. In the
summary jury trial, the “verdict,” as well as post-verdict
feedback, can be collective, individual or a combination of
both. Determining the kind of feedback likely to be most
productive demands careful consideration of the situation. Those decisionmakers with the greatest capacity for
objectivity are most likely to be influenced by use of individual juror feedback. These techniques are not
panaceas for addressing evaluative differences. Sometimes they can actually
be counterproductive. Where strong
emotions are present, the results of
summary trials and mini-trials can be
polarizing and lead to negative conclusions about the good faith of the
opposing side, the competence of the
mediator or the usefulness of the
entire mediation process. The mediator should carefully consider the
potential risks before suggesting them.
A summary jury trial or mini-trial
will add to the cost of resolving the
dispute, although it almost certainly
will be miniscule compared to the cost of an actual trial.
Nevertheless, the cost could affect a party’s decision about
whether to use one of these processes.
What if the parties do not invite an evaluation by the
mediator and also decide against using the summary jury
trial or mini-trial? An alternative is to ask the parties if
they would like to obtain an independent evaluation from
a third party respected by both sides.
The techniques discussed above can be modified in
many different ways. The specifics of the various alternatives are beyond the scope of this article. What is worth
emphasizing is that these modalities are very useful in
motivating mediating parties to reconsider their positions
when the parties have vastly differing views on the merits,
whether based on perceptions of legal issues or the
strength of the evidence.
If the parties decline to use any of the means discussed
above, or if those used have proven ineffective and major
differences in the parties’ professed view of the merits
remain, that is not necessarily the end of effective mediation. On the contrary, that would suggest that something
else is at work and that the mediator consider whether

something beyond a differing view of the merits is the real
impediment to settlement. If parties who desired settlement enough to hire a mediator are impervious to all
means for resolving their differences as to the merits but
yet insist that those differences are what prevents a settlement, it suggests that they perceive (or are claiming) as a
difference on the merits what is actually something else.
The mediator who is dissatisfied with that situation and
looks further may find out what it is. Some of the possibilities are explored below.
Negative Emotions
Emotional factors are not as frequently the most important factors in business disputes as they often are in divorce,
child custody and individual personal
disputes, but this does not mean that
they cannot be important and even
decisive factors. It should not be surprising that emotions are present in
business disputes. Business enterprises
are managed and operated by employees and employees develop working and
personal relationships with each other,
and with other people they work with,
for example, customers and vendors.
When a dispute arises, the employees
directly involved can feel strong negative emotions, such as resentment,
anger, betrayal, and a desire to retaliate.
Negative emotions sometimes can have
a significant influence on the parties’
attitudes toward the mediation process
and the prospect of settlement. The
mediator should not allow emotions to
give rise to bad behavior in joint sessions. Setting ground rules that demand respectful and cordial behavior can eliminate this problem.
Where the mediator senses that emotions are influencing the attitudes of any party and creating communication
problems or other impediments to settlement, the means
must be found to address them. The mediator’s goal
should be to reduce or eliminate the extent to which emotional factors continue to hinder acceptance of otherwise
reasonable settlement terms. For example, the mediator
could help an emotional party to understand his or her
feelings, as well as the feelings of the adversary, and to
reexamine and perhaps redefine their goals.
Facilitative techniques can transform divergent positions into compatible objectives. These techniques include
listening carefully to the parties, reflecting their views and
positions in less combative terms so that they know that
they are being heard and understood, helping them to
transition from justifying their positions on the issues to
defining their interests and objectives and harmonizing
them. Facilitative techniques help the parties to shift their
focus from divergent positions to compatible objectives.
Similarly, techniques of transformative mediation can

The mediator must
be able to read
between the lines of
what is being said, to
identify the actual
impediments to
settlement and not
merely those that
have been perceived
and expressed.
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engage the parties in examining the relationship between
their positions in the dispute and the underlying feelings
that have influenced them. The mediator can ask such
transformative questions as, “Why is that so important to
you?” “Does insisting on this accomplish some material
objective for you?” Questions of that sort can assist the
parties to better understand the extent to which their positions are being influenced by their emotions and their
relationships with others. These questions are “transformative” because they can lead the parties to modify or
change their own objectives rather than merely find a way
to harmonize them with those of their opponents.
Collateral Circumstances
Sometimes the major impediment is not an unbridgeable
difference as to the parties’ evaluation of the dispute or
even what economic terms would reasonably reflect the
risks of trial. Even if the parties do not differ as to what
economic terms are reasonable, one party may simply conclude that it cannot agree to those terms because they are
not feasible from that party’s point of view.
Take this example. I represented a minority shareholder
in a derivative suit brought on behalf of the corporation
against the controlling shareholders, which alleged that
they had engaged in self-dealing transactions. The court
bifurcated the trial and the first phase resulted in preliminary findings favorable to the plaintiff. As a result, it was
possible that, in addition to awarding damages and injunctive relief against the defendants, the court might award the
plaintiff its attorney’s fees (which the corporation would
have to pay) and, in addition, require the individual defendants to reimburse the corporation for what it had spent in
defending them. The parties agreed to mediate after the
first phase of the trial. The defendants had extremely competent counsel and the mediator soon achieved agreements
in principle from them on the structure and essential economic terms of a settlement involving the corporation buying out the plaintiff’s minority stock position for a multimillion dollar figure. The defendants flatly refused to pay
any part of the purchase price themselves, or to allow the
corporation to pay it in a single payment, even though the
entity had more than sufficient cash for the purchase. The
defendants reasoned that the mediation was taking place
during an economic downturn and the corporation needed
cash to see it through a possible prolonged recession. They
also insisted that the plaintiff give up all of her stockholder
rights pending consummation of the purchase and provide
a release that would protect them from any further derivative claims by her during the period that she remained a
minority stockholder.
The plaintiff was unwilling to agree to a payout over a
term of years because of a considerable history of selfdealing transactions and her concern that defendants
would engage in similar transactions in the future and
render the corporation unable to complete the purchase.
The plaintiff also refused to give up her rights as a minority stockholder or to release potential claims against the
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defendants until the purchase was completed.
The mediator was able to identify the impediments to
acceptance of this settlement proposal: the defendant’s
concern that it retain sufficient cash to weather the recession and the plaintiff’s concern about the risk of non-payment due to future self-dealing transactions. These impediments were easy to identify but difficult to ad dress
because the defendants were adamant in their refusal to
agree to any personal liability. Yet the mediator was able
to obtain all parties’ agreement to a buyout phased over
seven years and to very limited personal liability if the
defendants caused the corporation to enter into self-dealing transactions that rendered it unable to complete the
purchase of the plaintiff’s shares. He was successful, I
believe, because of his perceptiveness, creativity, and experience both in business litigation and as a mediator. By
devising a means to permit a buy-back and payout over
seven years and at the same time providing a meaningful
remedy to the plaintiff with only very limited personal liability of the defendants, the “feasibility” concerns of both
parties were satisfied and a settlement was achieved.
This example shows that an otherwise reasonable settlement can sometimes be unacceptable even where there
is agreement on the basic economic terms. Some other
concerns that might impede a settlement are: (1) “facesaving” or other public relations concerns with the consequences of a proposed settlement, (2) its affect on the
present employment and future career prospects of the
major participants, and/or (3) concern over possible
future liability to other similarly situated claimants.
Mediation is likely to fail unless the mediator recognizes
the existence of such concerns and fashions effective
means to address them. It is subtle and challenging work
to recognize such factors and deal with them.
Insufficiently Informed Decision Makers
Corporate decision makers are dependent upon their
subordinates and counsel for the information that will
enable them to make informed judgments as to the risks
of litigation, whether and when to settle, and on what
terms. They may not see the need to review deposition
testimony, discovery documents or the arguments of
opposing counsel. Even if they do, they are apt to dismiss
or discount opposing arguments as hyperbolic advocacy.
Subordinates who played an active role in the dispute
often present to their superiors a partisan version of the
dispute that justifies their actions or downplays the legitimacy of opposing claims. The result is that the party’s
decision maker receives incorrect or incomplete information on which to base an assessment of the merits and settlement value of the case. This is clearly a potential
impediment to settlement and one that is extremely difficult to identify. One problem is that the mediator does
not know what information the decision maker has or the
source of that information. However, a possible indicator
of a misled decision maker is the refusal to moderate an
extreme position that is inexplicable in light of the evi5
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dence that the opposing party has disclosed.
Even if the mediator suspects that the decision maker is
misinformed due to obtaining information from a possibly self-interested subordinate, it is not advisable to make
inquiries to confirm this suspicion because those inquiries
could create the appearance of bias. The subordinate who
provided the information will be an important witness for
the corporation if the mediation fails. It would surely be
inappropriate to undermine that employee’s position during the mediation. Still, unless a decision maker is able to
accurately assess the merits of the case, an informed decision cannot be made.
The problem is delicate, but not
impossible to address. Usually, the initial presentations by the parties before
breakout sessions will have laid the
groundwork for discussion of evidence
favorable to the other side although it
may have been inadequately disclosed
to or discounted by the decision makers prior to the mediation. The mediator can present strengths that have not
been adequately disclosed to the decision makers in terms of the evidence he
understands the opposing party will
offer, what he has reviewed and what
possible adverse findings it will permit.
Where the parties have elected to
submit their pre-mediation presentations in confidence, another possible
approach is to have the parties present their legal arguments and factual summaries separately, and provide the
mediator with a separate book of supportive exhibits and
testimonial excerpts. At an appropriate point, the mediator can explain to one party in a breakout session his concern that the strength of its case may not be fully appreciated by the decision makers on the other side. The mediator can seek permission from the caucusing party to disclose a summary of all or certain parts of its factual summary to the other side. Alternatively, the mediator can ask
for permission to represent to the other side that he has
reviewed the underlying supporting evidence for the caucusing party’s case and believes that there is likely to be
admissible evidence of the claimed facts.
When using either technique, the mediator ought to
avoid suggesting to the misinformed decision maker that a
subordinate or counsel did not provide complete or accurate information. The mediator should make it clear that
his sole purpose is to assist the decision maker in understanding and evaluating the opposing side of the dispute
and the risks of trial.
Another consideration is that the decision maker is
likely to need time to evaluate both new facts and insufficiently considered facts. A mediator should be alert to this
circumstance and be ready to suggest a temporary suspension of the mediation where it would be likely to be helpful. The mediator would not want to suggest that a sus-

pension is needed because some of the decision makers
had not previously been adequately informed. It would be
preferable to find a more general rationale for suspension
that would not put anyone on the spot.
Tactical Advantages Influencing Mediation
It occasionally happens that a party or counsel believes
that it has an ace in the hole—in this context, something
unknown or unappreciated by the adversary that significantly strengthens its case or weakens the other side’s
case. Naturally this information will influence this party’s
position with respect to settlement.
Because the other side may be unaware
of this information, the party that has
the information does not want to
reveal it until trial, when it will be too
late for its adversary to deal with it.
Two examples of this kind of information are: (1) an unappreciated vulnerability with respect to an important
fact or expert witness that will destroy
the witness’s credibility and undermine
the opponent’s case, and (2) the
planned use of a witness or document
that has not been subject to discovery
and will have a similarly decisive effect.
Such circumstances can influence decisions as to both the desirability and
terms of settlement. Here is an example of a tactical decision that an attorney made at trial that did not turn out as he wished.
Many years ago I represented the buyers of a manufacturing plant in a litigation brought by the seller. The buyers formed a new corporation (which had no assets other
than those being purchased) to purchase the plant at an
agreed price to be payable to the seller solely out of the
purchasing corporation’s earnings. The principals of the
purchasing corporation had no personal liability to the seller with regard to the purchase price except for an undertaking not to render the corporation unable to pay the purchase price through self-dealing transactions. Subsequent
to the purchase, there was a downturn in the market for the
plant’s product, causing the plant to fail. The corporation
was unable to pay the seller the purchase price. The seller
sued the principals, claiming that they had breached the
agreement by engaging in self-dealing transactions that had
rendered the corporation unable to pay the purchase price.
The sellers were represented by a senior trial lawyer at a
large Boston firm. The principals were deposed by a senior
associate. He doubtless reported to the partner that both
deponents were extremely nitpicking and evasive in their
deposition testimony and would come across as dishonest.
The case did not settle and went to trial.
I was aware that the demeanor of my clients at their
depositions would make an extremely poor impression on
the jury. Before they were deposed, they had been
instructed to be extremely precise in their testimony, to

The issues that
become impediments
to a successful
mediation are
extremely casespecific. They can
vary greatly and be
subtle and difficult
to identify.

6

NOVEMBER 2011/JANUARY 2012

volunteer nothing, and to answer only the exact questions
asked by opposing counsel. Prior to trial, I prepared them
to present their testimony in a markedly different manner,
and one that would make a better impression on a jury.
The substance of their testimony would be the same, but
the way they would respond to questions under crossexamination would be entirely different.
Seller’s counsel probably concluded from the associate’s
report and from the deposition transcripts that my clients
were vulnerable witnesses who would self-destruct on
cross. He called them both as adverse witnesses during the
seller’s case and subjected one of them to over five days of
cross-examination. However, he failed to undermine their
credibility. The case resulted in a defendants’ verdict.
Had we engaged in mediation, the sellers’ counsel
would certainly not have wanted to disclose his plan to
call the buyers as adverse witnesses, much less his plans
for their destruction. Equally, I would not have wanted to
disclose in mediation that I was aware of the terrible
impression that they would make if they were to behave at
trial as they had at their depositions or that I was preparing them to conduct themselves in a wholly different
manner at the trial. A mediator would have had real difficulty discovering that either of these tactical plans was
afoot, and still greater difficulty in devising a way to
address them. And yet these concerns loomed so large in
the parties’ evaluations of the case that, unless a mediator
was able to identify and address them, settlement probably would have been impossible.
It is understandable that attorneys do not wish to volunteer to the mediator the tactical surprises that they are
planning for their adversaries. The mediator often must
infer such tactical considerations from a party’s confidence
in a position that is disproportionate to and unaccounted
for by what has been revealed during the mediation.
Particularly when experienced lawyers are involved in
mediation, it is not likely that they have misread the situation; it is far more likely that something is missing from
the information disclosed during the mediation. And if
something important has not been revealed, there is usually a reason for it. In such circumstances, subtle and
probing, but friendly inquiries by the mediator during a
breakout session may be helpful. For example, the mediator could ask, “Does the evidence that you have told me
about fully account for your confidence that your side will
prevail?” “Are there any other factors that you feel you
could mention in confidence, in this breakout session,
with my assurance that they will not be revealed or even
hinted at, without your express permission?” “Is there
anything with respect to the evidence or the witnesses
that you can tell me in confidence, with my assurance that
I will respect your confidence at all times, that further
strengthens your view of the case?” Or, with least subtlety: “Have you got any surprises planned that you don’t
want the other side to know about, but that you can tell
me with my assurance that I will not reveal them?”
Needless to say, both the ethics of mediation and the
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mediator’s own reputation require that all information
imparted in confidence to the mediator be kept confidential by the mediator, without any exception or qualification whatsoever. The parties and their counsel must be
certain that their confidences will be respected. Such certainty is founded on the mediator’s reputation for integrity and strengthened by the mediator’s perceived impartiality, care, probity, patience and attentiveness throughout the mediation. Mediators do well to remember that
the parties’ trust is difficult to build but easy to lose. Once
lost, it is gone for good.
Assuming that the mediator has been able to identify
an important tactical consideration, what can be done to
address it? In my experience, this is one of the most difficult problems that the mediator can face.
It is unthinkable to violate the obligation to respect the
confidentiality of mediation communications. But that does
not mean that there are no other ways to attempt to deal
with the situation. It may be that, in fact, both sides are
aware of the supposed tactical consideration. A possible
means to address this issue is to ask the party who disclosed
the tactic to the mediator: “Would you feel differently
about putting this circumstance on the table, as something
that both parties can consider if, without my disclosing it in
any way, or even hinting at it or anything of the kind, it
turned out that the other side is already aware of this?”
“I can do this, in an entirely non-suggestive way, by
asking the other side in a breakout session, about their
own perceived vulnerabilities. Without suggesting anything at all, I may be able to find out whether your opposite number is also aware of this.”
The disclosing party may permit the mediator to pursue this approach if the mediator has earned this party’s
trust and confidence in his or her integrity and skill.
Even if these approaches do not reveal that the other
party is aware of the problem, other attempts to address it
are still possible. For example, the mediator could say to
the disclosing party: “I have been unable to get any indication that your opponent is aware of this situation and, of
course, I have not and will not say anything about it without your express permission. But the fact that you are
aware of it, while they appear not to be, is probably resulting in different evaluations of the case that may make settlement impossible. In order to deal with this, would you
permit me to suggest to them that I have been made aware
of circumstances beyond the matters that everyone has
talked about together, and that although I cannot disclose
what they are, I believe that it would be prudent for them
to consider the possible existence of such circumstances?”
Another possible approach that may not require the
express authorization of the disclosing party is to say to the
other party, in a breakout session: “You know, no matter
how carefully and thoroughly the parties prepare for trial,
it is not unusual for unexpected things to occur at trial and
for unexpected circumstances to arise. Have you really
given full consideration to the possibility that such things
could occur during the trial of this case?”
7

MEDIATION
The latter approach is concededly more subtle and
runs the risk of being overlooked or misunderstood
entirely. However, it may be the best that is available if
the disclosing party does not want the mediator to go any
further. In such circumstances, the mediator may want to
say to the disclosing party:
“I have not been able to determine that your opponents
are aware of this circumstance, although of course they
may be. If you go to trial, you may have an advantage if,
in fact, they are unaware of it beforehand. But is it really
preferable to you to preserve that possible advantage if
the result is losing an opportunity to settle the case now
and incurring all of the other costs and risks of trying the
case?”
There are doubtless many other things the mediator
could say, and some may well be more effective than the
approaches offered here. A mediator is really limited only
by ingenuity, creativity and willingness to expend considerable thought and effort to fashion a useful technique.
Timing Considerations
When people talk about timing in the context of mediation, they usually mean when is the best time to mediate.
This is not what I mean here. I am talking about the time
needed for the parties to fully process and accept, both
intellectually and emotionally, information or considerations that had not previously been the subject of full and
adequate thought. Mediators need to understand this.
It is not always easy to see that a mediation that has not
succeeded has not necessarily failed either. Sometimes, it
has just gone as far as it can at that point. The fact that the
parties are unable to reach an agreement today does not
necessarily mean that they will not reach an agreement
tomorrow or some time later. It depends upon how the
mediation progressed, whether any disputed issues were
successfully resolved, what issues remain, and how great
the parties’ differences are on those issues. At the end of
the mediation, the mediator may suggest that the parties
may want to reconsider the possibility of settlement at a
later time. This is likely to encourage the parties to continue to try to work out a resolution, rather than seek adjudication in court. This is why even mediations that do not
produce a settlement during the mediation often contribute to an eventual settlement. This has certainly been
my experience, as the following example shows.
I was counsel for the plaintiff in a legal malpractice suit
that went to mediation but was unsuccessful in bringing
the parties close to settlement. Nonetheless, the mediation sparked a dialogue that motivated the parties to rethink their positions. It provided the foundation upon
which the parties’ attorneys, in the ensuing weeks, were
able to resume negotiations and to settle the case a few
months later. It was useful in other ways as well. During
the mediation, counsel identified some of the less obvious
impediments to settlement (the effect of the form of the
settlement on insurance coverage issues, as well as public
relations concerns), and later negotiated the means of
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addressing them. The settlement came about because,
after the mediation ended, the parties had time to process
and come to accept the realities of the situation. Before
adequate time for processing had occurred, it was not
possible for them to agree to a settlement.
It takes time for the parties to develop trust in the
mediator, and it takes time for the mediator to identify
the impediments to settlement and lay the foundation for
addressing them. It also takes time for the parties to conduct a reality check about their settlement positions and
then accept that they need to modify those positions.
Where the impediments to settlement have been identified and addressed, or at least the foundations for their
address laid, it may be that time is the main ingredient
that is still needed.
Having sufficient processing time can be the difference
between a mediation that settles and one that does not.
Mediators don’t always recognize this. Their stock approach is to press for an agreement whenever substantial
progress appears to have been made. But pressing for a
settlement agreement when the parties are not yet ready
for one may do more harm than good. Instead, they
should consider the possibility that an adjournment might
be a better course, so that the parties can process what
happened.
Conclusion
The impediments discussed above are only examples of
circumstances that can present decisive barriers to settlement if not effectively addressed. The actual barriers in
any particular dispute can result from infinitely variable
circumstances and it is up to the mediator to identify and
address them.
To be effective, a mediator must listen patiently, and
with his or her complete attention, to the parties and their
counsel. The mediator must be able to read between the
lines of what is being said, to identify the actual impediments to settlement and not merely those that have been
perceived and expressed. Patience is then required and
also, frequently, considerable creativity and ingenuity, to
fashion effective means of addressing the real impediments without compromising either the mediator’s effectiveness or ethical obligations. Understanding not only
the dynamics and techniques of mediation, but also the
particular business that is the subject of the dispute and
the personalities of the parties, is needed for truly effective mediation.
The process is surely challenging. Sometimes someone in
the mediation will say, “The parties are just too far apart,”
or “This is a case that just has to be tried.” In that situation,
the mediator should reflect on whether this really means
that the needs and concerns that are keeping the parties
apart have not yet been identified, and that the mediator
must identify them in order to find a way to address them.
Sometimes, doubtless, the parties’ needs and concerns simply cannot be met even though they are understood. But, far
more often than not, that is not the case.
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